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IN THE UTAH COURT OF APPEALS 
Robert A. McFadden and RAMAC-
Foothills, LLC, Appellate Case No. 20050717 
Plaintiffs and Appellants, 
v. 
Cache County Corporation and John 
Does and Jane Does 1-10, 
Defendants and Appellees. 
STATEMENT OF JURISDICTION 
This Court has jurisdiction pursuant to Section 78-2a-3(2)(j), Utah Code. 
ARGUMENT 
In responding to the main argument of Appellants ("McFadden"), Appellee 
("the County") attempts to make two related points - that the decision of the 
Cache County Council ("the Council") was "administrative," and that the statute 
and corresponding ordinance outlining the powers of the Cache County Board of 
Adjustments ("the Board") are unambiguous. These responses, and the citations 
offered by the County, reinforce the propriety of McFadden9 s filing of an appeal 
directly with the District Court. 
The County cites Low v. City ofMonticello, 2002 UT 90, 54 P.3d 1153, a 
case dealing with referendum. It has not been a simple matter, in that context, to 
determine what decisions are "legislative" and what decisions are 
"administrative." For instance, the initial adoption of a zoning ordinance is 
considered a "legislative" action, while the change of a zoning classification for is 
considered "administrative" in nature, Bird v. Sorenson, 16 Utah 2d 1, 394 P.2d 
808 (1964), unless the change is so extensive as to "constitute . . . a material 
variation from the basic zoning law." Wilson v. Manning, 1982 UT 227, 657 P.2d 
251. The Utah Supreme Court recognized in Citizens Awareness Now v. Marakis, 
1994 UT 16218, 873 P.2d 1117 that making the "legislative" vs. "administrative" 
distinction along the "continuum" demanded "considerable clarification," and set 
up a three-part test for doing so. The latest development in that line of cases is 
Mouty v. Sandy City Recorder, 2005 UT 41, 122 P.3d 521, rendered twelve days 
after Judge Taylor made his decision in this case. In a council-mayor form of 
government the legislative and executive functions are performed by different 
branches. Where the council does not and cannot perform in a dual role, all of its 
decisions are "legislative" in nature. Therefore, all decisions made by the council 
in a council-mayor form of government are subject to referendum. By extension, 
the decision of the Council in this case is subject to direct appeal to the District 
Court because the form of Cache County government provides for separate 
executive and legislative branches. See Cache County v. Beus, 1999 UT App 134 
2 
at f 4,978 P.2d 1043 (referring to the "Cache County Executive" a position in the 
"county executive-council" form of government assigning legislative functions to 
the elected council and executive functions to the elected executive per Section 
17-52-504, Utah Code). 
CONCLUSION 
For the above reasons1 this Court should overrule the County's arguments 
and reverse the decision of the trial court. 
DATED May 1,2006. 
CHRIS DAINES LAW 
Chris Daines 
Attorney for Plaintiffs/Appellants 
1
 Other arguments of the County are sufficiently addressed in McFadden's initial brief. Without conceding 
any of the County's arguments, McFadden is not reiterating those points already made in his initial brief. 
3 
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